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US. Customs Service 


Treasury Decisions 
(T.D. 79-264) 


Foreign Currencies—Quarterly: List of Rates of Exchange 


List of buying rates in U.S. dollars based upon rates certified to the Secretary of 
the Treasury by the Federal Reserve Bank of New York 


The table below lists rates of exchange, in U.S. dollars for certain 
foreign currencies, which are. based-upon rates certified to the Sec- 
retary of the Treasury by the Federal Reserve Bank of New York 
under the provisions of section 522(c), Tariff Act of 1930, as amended 
(31 U.S.C. 372(c)), for the information and use of Customs officers 
and others concerned pursuant to part 159, euppert: C, .Customs 
Regulations (19 CFR 159, subpart, C). 


QUARTER BEGINNING OCTOBER I 1,,1979 TO. DECEMBER 31, 1979 








Country Name of currency. | U.S. dollars 


Australia ar $1. 1266 
Austria | Schilling . 079904 
Belgium | France . 035562 
Canada | . 861401 
Denmark ’ . 196464 
Finland } x . 269107 
Frat ance Hanae: . 244888 
| Deutsche Mark . 575043 
| Rupee. .../220.25- . 1286 
| Pound . 13865 
. 001248 
. 004440 
. 465116 
. 043879 
- 918135 
| 0025 
ae . 206292 
Portugal NE ses ose . 020408 
Republic of South Africa | Rand } . 2130 
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Country Name of currency U.S. dollars 


Spain . 015142 
Sri-Lanka R . 0640 


. 242425 
. 645994 


(LIQ-3-CT:D:E) 
Date: October 4, 1979. 
Mytss J. Fiynn 
(For G. Scott Shreve, Acting Director). 


(T.D. 79-265) 
Foreign Currencies—Variances From Quarterly Rate 


Rates of exchange based upon rates certified to the Secretary of the Treasury by 
the Federal Reserve Bank of New York 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from the 
quarterly rate published in T.D. 79-191 for the following countries. 
Therefore, as to entries covering merchandise exported on the dates 
listed, whenever it is necessary for Customs purposes to convert such 
currency into currency of the United States, conversion shall be at the 
following rates: 

Austria schilling: 
September 24, 1979 $0. 078616 
September 25, 1979 . 078493 
September 26, 1979 . 078462 
September 27, 1979 . 079586 
September 28, 1979 . 079681 


Germany deutsche mark: 


September 27, 1979 $0. 572246 
September 28, 1979 . 574218 
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Switzerland franc: 
September 25, 1979 $0. 635001 
September 26, 1979 ¢%) 
September 27, 1979 - 642261 


September 28, 1979 - 643501 
*Rate did not vary this date. Use quarterly rate, 


(LIQ-3-CT:D:E) 
Date: October 4, 1979. 
Mytss J. Fiynn 
(For G. Scott Shreve, Acting 
Director, Duty Assessment Division). 


(T.D. 79-266) 


Foreign Currencies—Daily Rates for Countries Not on 
Quarterly List 


Rates of exchange based on rates certified to the Secretary of the Treasury by 
the Federal Reserve Bank of New York for the Brazil cruziero, People’s Re- 
public of China yuan, Hong Kong dollar, Iran rial, Philippines peso, Singapore 
dollar, Thailand baht (tical), and Venezuela bolivar 
The Federal Reserve Bank of New York, pursuant to section 522(c), 

Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified buying 

rates for the dates and foreign currencies shown below. The rates of 

exchange, based on these buying rates, are published for the informa- 
tion and use of Customs officers and others concerned pursuant to part 

159, subpart C, Customs Regulations (19 CFR 159, subpart C). 

Brazil cruziero: 


September 24-27, 1979 $0. 0323 
September 28, 1979 


People’s Republic of China yuan: 
September 24-27, 1979 $0. 655308 
September 28, 1979 . 658588 


Hong Kong dollar: 
September 24, 1979 $0. 198965 
September 25, 1979 . 201207 
September 26, 1979 - 201410 
September 27, 1979 ; 200401 
September 28, 1979 ; 200481 


Tran rial: 
September 24-28, 1979 $0. 0142 
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Philippines peso: 
September 24-28, 1979 $0. 1350 
Singapore dollar: 
September 24, 1979 $0. 465224 
September 25, 1979 . 465116 
September 26, 1979 . 464576 
September 27-28, 1979 . 466744 


Thailand baht (tical): 
September 24-28, 1979 
Venezuela bolivar: 
_ September 24-28, 1979 
(LIQ-3-CT:D:E) 
Date: October 4, 1979. 


(Myues J. Firynn 
(For G. Scott Shreve, Acting 
Director, Duty Assessment Division). 





US. Customs Service 
General Notices 
(19 CFR Part 134) 
Country-of-Origin Marking 


Extension of time for comments concerning marking imported bolts, nuts, and 
rivets with their country of origin 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of extension of time for comments. 


SUMMARY: This document extends the period of time permitted 
for the submission of comments in response to the recent proposal to 
delete nuts, bolts, and rivets from the list of articles that have been 
exempted from the country-of-origin marking requirements. This 
extension will permit the preparation and submission of more detailed 
comments by interested members of. the public. 


DATES: Comments must be received on or before November 9, 1979. 


ADDRESS: Written comments (preferably in quadruplicate) should 
be addressed to the Commissioner of Customs, attention: Regulations 
and Research Division, U.S. Customs Service, 1301 Constitution 
Avenue NW., room 2335, Washington, D.C. 20229. 


FOR FURTHER INFORMATION. CONTACT: Samuel Orandle, 
Entry Procedures and Penalties Division, U.S. Customs Service, 1301 
Constitution Avenue NW., Washington, D.C. 20229; 202-566-5765. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On August 10, 1979, the Customs Service published in the Federal 
Register (44 F.R. 47103) notice of a proposed amendment to section 
134.33, Customs Regulations (19 CFR 134.33), to delete nuts, bolts, 
and rivets from the list of articles that have been exempted, pursuant 
to section 304, Tariff Act of 1930, as amended (19 U.S.C. 1304), from 
the country-of-origin marking requirements. As fully explained in that 
notice, the Treasury Department has received a petition which alleges 
that nuts, bolts, and rivets should not be exempted from the country- 
of-origin marking requirements. 
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COMMENTS 

The notice erroneously stated that comments concerning the pro- 
posal were to have been received on or before September 6, 1979. A 
notice published in the Federal Register on August 20, 1979 (44 F.R. 
48719), correctly stated that comments concerning the proposal were 
to have been received on or before October 9, 1979. 

However, Customs has received several requests to extend the 
period of time for the submission of comments in order to prepare 
detailed responses. Therefore, the period of time for submission of 
comments is extended to November 9, 1979. 

Dated: October 3, 1979. 

Donatp W. Lewis, 
Director, Office of 
Regulations and Rulings. 


[Published in Federal Register Oct. 10, 1979 (44 FR. 58527)] 


Review of Customs Regulatory Reporting Requirements 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Request for public comments. 


SUMMARY: Costoms is reviewing its regulatory reporting require- 
ments to insure that they are meaningful. An analysis is being made to 
determine the need for certain reports and whether the information 
required may be available elsewhere. Customs also is considering 
the feasibility of adopting specific sunset or periodic review procedures 
for certain reporting requirements. To assist in this program, the 
public is invited to submit comments concerning reporting require- 
ments which it considers to be unnecessary or, if necessary, which 
may be modified or simplified so that the required information may 
be furnished in a less burdensome manner. 

DATE: Nov. 9, 1979 


ADDRESS: Written comments may be addressed to the Commis- 
sioner of Customs, attention: Regulations and Research Division, 
U.S. Customs Service, 1301 Constitution Avenue NW., room 2335, 
Washington, D.C. 20229. 

FOR FURTHER INFORMATION CONTACT: Travis J. Towson; 
Logistics Management Division, U.S. Customs Service, 1301 Consti- 
tution Avenue NW., Washington, D.C. 20229; 202-566-5442. 
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SUPPLEMENTARY INFORMATION: 
BACKGROUND 


Customs has had a program since 1975 to review periodically its 
regulatory reporting requirements. Forms and the data they require 
for completion are under continuing review and subject to revision, 
consolidation, or elimination in an ongoing reporting reduction pro- 
gram to manage Customs records economically and efficiently. 

In response to Executive Order 12044, “Improving Government 
Regulations,” and the Treasury Department directive published in 
the Federal Register on November 18, 1978 (43 F.R. 52120), imple- 
menting that Executive order, Customs is reviewing its regulations 
with a view, among other things, to insure that regulatory reporting 
requirements are meaningful and to eliminate any reporting require- 
ments found to be unnecessary. As part of this ongoing program, an 
analysis is being made to determine the need for certain reports and 
whether the required information may be available elsewhere. An 
effort is being made to determine which reports are necessary, which 
may be modified or simplified so as to obtain the same information in 
a less burdensome manner, and which are achieving the policy goals 
for which they were established. Consideration also is being given to 
the feasibility of adopting specific sunset or periodic review procedures 
for certain reporting requirements. 

Because public participation in this review process will be of sub- 
stantial assistance to Customs, interested persons are invited to sub- 
mit written comments concerning those reporting requirements which 
they consider should be reviewed for revision or elimination, or which 
are difficult to understand or costly to comply with. 

If it is determined on the basis of Customs review or the comments 
received that any reporting requirements require modification or 
simplification, or may be eliminated, or that specific sunset or periodic 
review procedures are desirable, another notice, describing the specific 
reporting requirements and proposed changes and requesting addi- 
tional comments, will be published in the Federal Register before final 
action is taken. 


COMMENTS 


Consideration will be given to any written comments, preferably 
in triplicate, submitted timely to the Commissioner of Customs. Com- 
ments submitted will be available for public inspection in accordance 
with section 103.8(b), Customs Regulations (19 CFR 103.8(b)), 
during regular business hours at the Regulations and Research 
Division, U.S. Customs Service, 1301 Constitution Avenue NW., 
room 2335, Washington, D.C. 20229. 


301-546—79-——2 
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DRAFTING INFORMATION 


The principal author of this document was Lawrence P. Dunham, 
Regulations and Research Division, U.S. Customs Service. However, 
personnel from other Customs offices participated in its development. 

Dated: October 3, 1979. 

Wiiuram T. Arcuey, 
Acting Commissioner of Customs. 


[Published in the Federal Register Oct. 10, 1979 (44 FR 58575)] 
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Recent Unpublished Customs Service 
Decisions 


The following listing of recent administrative decisions issued. by 
the Office of Regulations and Rulings, U.S. Customs Service, and not 
otherwise published, is published for the information of Customs: of- 
ficers and the importing community. Although the decisions are not 
of sufficient general interest to warrant publication as Treasury de- 
cisions, the listing describes the issues involved and is intended to aid 
Customs officers and concerned members of the public. in identifying 
matter of interest which recently have been considered by the Office 
of Regulations and Rulings. 

A copy of any decision included in this listing, identified by its date 
and file number, may be obtained in a form appropriate for public 
distribution upon written request to the Office of Regulations and 
Rulings, attention: legal reference area, room 2404, U.S. Customs 
Service, 1301 Constitution Avenue NW., Washington, D.C. 20229. 
These copies will be made available at a cost to the requester of 10 
cents per page. However, the Customs Service will waive this charge 
if the total number of pages copied is 10 or less. 

Decisions listed in earlier issues of the Customs Buu.ern, through 
July 18, 1979, are available in microfiche format at'a ‘cost of ‘$11.10 
(15 cents per sheet of fiche). It is anticipated that additions to the 
microfiche will be made quarterly and subscriptions are available. Re- 
quests for the microfiche now available and for subscriptions,should be 
directed to the legal reference area. Subscribers will automatically re- 
ceive updates as they are issued and will be billed accordingly.'! - 

Dated: October 5, 1979. 

Dona.p W, Lewis, | 
Director, Office. of 
Regulations and Rulings. 


Date of 
decision File No. Tssue 


9-14-79 709301 _ Prohibited and restricted importations: Application of 
“manufacturing clause” of 1976 U.S. Copyright Law 
to book containing text and pictures 





Date of 
decision 


9-18-79 
9-13-79 
9-13-79 
9-20-79 
9-18-79 


9-13-79 
9-17-79 


9-17-79 


9-14-79 
9-11-79 


9- 7-79 
9-11-79 
9-12-79 
9-11-79 
9-11-79 


9-13-79 
9-14-79 


9-14-79 
9-14-79 
8-13-79 
8-11-79 
9-13-79 


9-13-79 
8-13-79 


9-13-79 
9-13-79 
9-17-79 


9-17-79 
9-13-79 


File No. 


709696 
710306 
710688 
711069 
711312 


055388 
057398 


057813 


057878 
058840 


059693 
060338 
060381 
060818 
061078 


061139 
061256 


061403 
061426 
061474 
062115 
062136 


062269 
062274 


062330 
062339 
062419 


062460 
062484 


CUSTOMS 


Issue 


Country of origin marking: Individual foil packages of 
prophylactics 

Prohibited and restricted importations: Auto parts 
made in prison industrial work program 

Country-of-origin marking: Leather coats with label 
bearing both country of origin and domestic locale 

Country-of-origin marking: Axe handles to be combined 
with axe heads of U.S. origin 

Conditionally free merchandise: “Tools of trade”. 
exemption (810.20) 

Classification: Steel tool boxes (640.30, 706.60) 

Classification: Toy incorporating radio, console, head- 
phones, microphones (737.95) 

Classification: Refrigerated cargo container (640.30, 
661.35) 

Classification: Fourdrinier wires (358.50, 642.30, 668.06) 

Classification: Laminated glass fabrics (355.82, 523.91, 
531.39, 790.55) 

Classification: Ready mixed cement (511.25) 

Classification: Acrylic liquid additive (445.05) 

Classification: Pocket warmer (799.00) 

Classification: Color wheel (273.35) 

Classification: Watch cases; bracelets (720.24, 740.10, 
740.34, 740.35) 

Classification: Radio control toy vehicles (737.95) 

Classification: Tote bag designed to carry tennis balls, 
rackets, and clothing (389.62, 706.25, 734.88) 

American selling price: Children’s animal character 
slippers (700.60) 

Classification: Spark detection and extinguishing system 
(662.50, 683.10, 685.90, 712.05) 

Classification: Chemical dosage control unit (712.05, 
712.49) 

Classification: Tool holders; sockets; tool bits (649.43, 
674.50) 

Classification: Electronic typewriters (676.05, 676.07) 

Classification: Bean bags in the form of animals (737.40) 

Classification: American-made aircraft component parts 
system returned to U.S. after being disassembled 
abroad (800.00) 

Classification: Snowblowers (661.10) 

Classification: Computer translator (676.15) 

Classification: Toothbrush and oral spray set (750.40, 
772.15, 772.65) 

Classification: Ceramic casserole table-oven (684.20) 

Classification: High-precision grids on polyester sheets 
(771.42) 





Date of 
decision 


9-17-79 
9-14-79 


8- 2-79 
8-10-79 


8- 8-79 
8-24-79 


8- 1-79 
8-30-79 
8- 3-79 


File No. 


062571 
062675 


063034 
063150 


063153 
063169 


063209 
063212 
063711 
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Issue 


Classification: Stickers (790.55) 

Classification: All terrein motor vehicle (692.03, 692.10, 
692.11) 

Classification: Fibrous alumina radiants (531.39, 523.91) 

Classification: Self-lubricated platform escapement for 
clock (720.86) 

Classification: Bricks (511.61) 

Classification: Plastic boards exported for assembly into 
terminal boards and returned (807.00) 

Classification: Aluminum knobs (647.03) 

Classification: Sludge level detector (710.80) 

Classification: Applicability of General Headnote 3(a), 
TSUS, to watch cases and cased watches assembled in 
Virgin Islands 





Decisions of the United States 
Customs Court 


United States Customs Court 


One Federal Plaza 
New York, N.Y. 10007 


Chief Judge 
Edward D. Re 
Judges 


Paul P. Rao James L. Watson 
Morgan Ford Herbert N. Maletz 
Scovel Richardson Bernard Newman 
Frederick Landis Nils A. Boe 


Senior Judge 
Samuel M. Rosenstein 
Clerk 
Joseph E. Lombardi 


Customs Decision 


(C.D. 4823) 
Pasco TERMINALS, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 


On Defendant’s Motion and Plaintiff’s Cross-Motion for Summary 
Judgement 


Court No. 74-5-01357 
[Defendant’s motion granted; plaintiff’s cross-motion denied.] 
(Dated September 26, 1979) 
Williams & Connolly (J. Alan Galbraith on the briefs) for the plaintiff. 
Alice Daniel, Acting Assistant Attorney General; David M. Cohen, Director, 


Commercial Litigation Branch (Velta A. Melnbrencis, Assistant Director, 
Commercial Litigation Branch, on the briefs), for the defendant. 
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Matetz, Judge:.This is an action to recover dumping duties that. 
were assessed on four entries of crude or elemental sulphur which was 
exported from Mexico by the producer, Azufrera Panamericana, 
S.A. (Azufrera): Plaintiff, Pasco Terminals, Inc. (Pasco), was a wholly 
owned subsidary of Azufrera: and paid the duties in question. ! The 
case arises as follows: 

On February 5, 1972, the Office of the Secretary of the Treasury 
published a determination that elemental sulphur from Mexico was 
being or was likely to be sold at less than fair value. Following this 
the U.S. Tariff Commission ? instituted investigation No. AA1921-92 
to determine whether an industry in the United States was being or 
was likely to be injured, or was prevented from being established, by 
reason of the importation of such merchandise into the United States. 
Notice of the investigation and hearing was published on February 12, 
1972, and a public hearing was held March 28-30, 1972. Azufrera par- 
ticipated in this investigation and appeared at the public hearing. 
Pasco did not enter an appearance as an interested party. 

Thereafter, the Tariff Commission unanimously determined that an 
industry in the United States was being injured by reason of imports 
from Mexico of sulphur sold or likely to be sold at less than fair value 
(LTFV).? On May 4, 1972, the Commission notified the Secretary of 
the Treasury of its determination of injury (in investigation No. 
AA1921-92) which was published in the Federal Register on May 10, 
1972. See 37 F.R. 9417. Following this, on June 28, 1972, the Assistant 
Secretary of the Treasury published a finding of dumping with respect 
to sulphur exported from Mexico and subsequently the dumping duties 
in question were assessed and paid. 

Plaintiff does not challenge the LTFV determination of the Secretary 
of the Treasury. Rather, it claims (1) that the Tariff Commission 
proceeding was procedurally defective in that (a) the Commission 
allegedly did not proceed in compliance with its own rules of practice 
and procedure; (b) the Commission violated fundamental due process 
rights in the conduct of its hearing; and (2) that the Commission 

1 Previously, the Court of Customs and.Patent Appeals held that Pasco-had standing to maintain the 
action on the basis that it was agent for the contracting parties in respect of the four entries involved hers 
and was therefore within the purview of sec. 514 of the Tariff Act of 1930, as amended (19 U.S.C. 1514 (1970)), 
which provides in part that “‘protests may be filed by the importer, consignee or any authorized agent of the 


person paying any charge or exaction * * *.” (Italicadded.) Pasco Tcrminals, Inc. v. United States,65 CCPA 
28, C.A.D. 1201, 567 F. 2d 976 (1977). 

2 The U.S. Tariff Commission was subsequently renamed the U.S. International Trade Commission by 
sec. 171(a) of the Trade Act of 1974 (19 U.S.C. 2231(a) (1976)). 

3 In making tha determination, the Commission consid2red the industry to consist of those domestic facilf- 
ties of U.S. producers devoted to the mining and recovery of sulphur. Sulphur mined by the Frasch hot- 
water mining process (Frasch sulphur), the method used to produce the sulphur entered at LTFV from 
Mexico, was produced by 5 companies at 12 sites in the United States, 
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determination of injury was arbitrary, capricious, an abuse of discre- 
tion, and not according to law. 

Each of these contentions will be considered later. But before that, 
it is important as background to set forth (1) those facts developed 
before the Commission as to which there is no genuine issue; (2) a 
summary of the evidence in the public record before the Commission 
supportive of its injury determination; and (3) the specific findings of 
the Commission. 

Facts Not in Dispute 


We observe first that the following facts as developed before the 
Tariff Commission are not in real dispute: 

1. During 1970-71, the Mexican elemental sulphur here in issue 
was sold in the United States at LTFV prices. 

2. The demand for sulphur is very inelastic; i.e., unresponsive to 
changes in price in the short run. 

3. Elemental sulphur is a fungible commodity; the one distinction 
is price. 

4. Most sulphur in the United States is sold under sulphur purchase 
contracts which contain a ‘‘meet-or-release clause’’; 1.e., a provision 
which stipulates that if significant quantities of sulphur of a grade com- 
parable to that being delivered by the supplier are offered to the pur- 
chaser at a price less than that being charged by the supplier, the 
supplier is obligated to either meet the lower price or to release that 
quantity of sulphur from the terms of the contract. 

5. The U.S. Frasch sulphur producers during the relevant period 
were Freeport Minerals Co. (Freeport), Texas Gulf Sulphur Co. 
(TGS), Duval Corp. (Duval), Occidental Petroleum Corp., and 
Atlantic Richfield Co. 

6. During all relevant times, the Mexican sulphur industry con- 
sisted of only two producers—Azufrera, which has dominated the 
industry for many years, with 70 to 85 percent of the total production, 
and Cia. Exploradora del Istmo, S.A. (CEDI). 

7. Azufrera and CEDI are partly owned by the Mexican 
Government. 

8. During all relevant times, Azufrera’s export sales policies. and 
prices were controlled by the Mexican Government. 

9. Of the two Mexican producers, only Azufrera sells in the Tampa 
market. Mexican sulphur is not sold in the inland waterways and 
rail-truck markets (which would include markets in the North 
Central States). Logistical considerations have prevented imports 
from Canada from entering the Tampa market. 

10. The Tampa market is different from any other sulphur market 
in the United States and possibly in the world because 25 percent 
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of all sulphur consumed in the United States is consumed in that 
market; the market is highly concentrated; and access is principally 
by liquid sulphur tankers. The customers in that market are for the 
most part large-scale sulphur consumers; they are shrewd; they 
generally have more than one supplier; they play the field to obtain 
the best terms; they are in vigorous competition with each other; 
and their number is relatively small. 

11. The east coast market is separate and distinct from the Tampa 
market except that price activity in one market has an impact on 
other market areas. 

12. Major producers, such as Freeport and TGS, sell sulphur in 
both the east coast and the Tampa markets and in some instances to 
the same customers in both areas. 

13. In the Tampa market, the shipments in long tons of sulphur 
from Tampa terminals of the sulphur producers to Tampa area 
customers were as follows: 


Azufrera Freeport 


340, 161 408, 723 
390, 826 469, 805 
332, 487 727, 350 
223, 974 1, 242, 892 
131, 915 1, 318, 239 
135, 293 1, 237, 498 

11, 397 1, 219, 595 

130, 962 1, 123, 778 

119, 073 1, 134, 283 

829 201, 650 118, 676 


1 ¥For January and February only. 


14. In late 1969, Duval opened its Culbertson mine in west Texas. 
It then became a significant factor in the Tampa and east coast 
markets. 

15. During all relevant times, Duval’s Culbertson mine was not 
producing at capacity. In 1972, it was producing about 1.4 million 
tons but had an estimated capacity of 2 million tons a year. 

16. Prices in the Tampa market declined from about $45 per ton 
at the beginning of 1969 to about $25 per ton in 1971. 

17. In 1969, when sulphur prices decreased rapidly, Azufrera 
shipped only 11,397 tons of sulphur in the Tampa area. Thus, in 1969, 
Azufrera was for all practical purposes out of the Tampa market. 

18. Azufrera was out of the Tampa market in 1969 as a result of its 
decision, during a period of sulphur shortage in the years 1964 to 1968, 


301-546—79——3 
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to divert its sulphur to other markets where higher prices prevailed 
and not to renew existing contracts in the United States when they 
came up for renewal. 

19. As a result of Azufrera’s decision, during the period of sulphur 
shortage in the years 1964 to 1968, to divert its sulphur to other 
markets where higher prices prevailed, some of its existing customers 
in the United States were able to obtain only “prorated”? amounts, 
while others were unable either to obtain any sulphur at all or were 
able to obtain sulphur only at prices higher than those which their 
competitors were paying for domestic supplies. 

20. In 1970, Azufrera vigorously pursued sulphur contract negotia- 
tions with 10 U.S. purchasers. Six of these ten U.S. purchasers 
(C. F. Chemicals, Agrico Chemical Co., American Cyanamid, W. R. 
Grace & Co., USS Agri-Chemicals, and Standard Spray & Chemical 
Co.) were also customers of Freeport and most of these six were 
Azufrera customers in previous years. 

21. In 1970, Azufrera reentered the Tampa sulphur market, in- 
creasing its sales in that market from 11,397 tons in 1969 to 130,962 
tons. Of these 130,962 tons, 98,868 tons were sold to one customer, 
C. F. Chemicals. 

22. The Tampa market increased by approximately. 362,000 tons 
from 1969 to 1970 and by approximately 466,000 tons from 1969 to 
1971. 

23. In 1970, Duval increased its sales in the Tampa market by 
203,000 tons over 1969. TGS increased its sales by 145,000 tons. 
Freeport lost 95,000 tons. Azufrera increased its sales by about 120,000 
tons. 

24, In 1971, Duval again made a strong gain, increasing its sales 
by 111,000 tons over 1970. Freeport, TGS, and Azufrera remained 
at essentially the same level as in 1970. 

25. Sometime in 1971, Freeport lowered its price to $25 per ton. 

26. The initiation of the antidumping investigation in 1971 had a 
strong deterrent effect on Azufrera’s sales. On October 6, 1971, 
Azufrera notified all customers of a $3 per ton increase. 

27. In February 1972, Freeport announced an increase in its offer- 
ing price of $3 per ton. Duval and TGS followed suit. In March 1972, 
Freeport rescinded its announced price increase. Freeport satisfied 
itself that the ‘increase wasn’t sticking.’ Azufrera was not selling 
in the Tampa market at that time. 

28. As of the date of the Tariff Commission hearing in March 1972, 
some 9 Frasch mines out of a total of 21 had been shut down. 

29. While each geographical sulphur market has its own price, a 
drastic price cut in one market has a “Tipple” effect in another market, 
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particularly when the two markets are nearby and the same producers 
and the same customers are involved. 


30. A general reduction in the sulphur price at Tampa tends to bring 
down the sulphur price on the gulf coast and the east coast. 


Evidence Before the Commission Supportive of Injury 


In addition to these undisputed facts, there was evidence before 
the Commission supportive of injury. This evidence was that: 

1. Azufrera was responsible for initiating price decreases in the 
Tampa market in these specific instances: 


(a) In January 1970, when the prevailing price for sulphur was 
$32 per ton, Azufrera’s sulphur was being offered for sale at 
$30 per ton f.o.b. to one of Freeport’s major customers. As a 
result, Freeport reduced its price from $32 to $30 per ton. 

(b) In March 1970, when the prevailing price for sulphur in 

Tampa was $30, Azufrera’s sulphur was offered at $28 per 
ton to one of Freeport’s major customers. As a result, Free- 
port lowered its price to that particular customer. 
In October 1970, when the prevailing price for sulphur was 
$30, Azufrera’s sulphur was offered at $28 per ton to one of 
Freeport’s major customers. As a result, Freeport reduced 
its price to all customers in the Tampa area from $30 to 
$27 per ton on November 1, 1970. 

(d) In January 1971, Azufrera’s sulphur was offered at $24 per 
ton to one of Freeport’s major customers. In February 1971, 
Azufrera’s sulphur was offered at $25 per ton to one of 
Freeport’s major customers. As a result of these offers, on 
March 10, 1971, Freeport reduced its price to all customers 
in the Tampa area from $27 to $25 per ton. 


2. Part of the responsibility for the $7 price reduction during 
1970-71 was attributable to Azufrera. 

3. In the absence of LTFV sales during 1970-71, there would not 
have been a drop of $7 per ton in the price of sulphur. 

4. Commencing with January 1, 1971 (when the prevailing price 
for sulphur in Tampa was $27), Azufrera’s sulphur was sold in the 
Tampa area to USS Agri-Chemicals (one of Freeport’s customers) at 
$25 per ton. 

5. During the period 1970-71, Freeport did not initiate any price 
decreases. It merely responded to price decreases initiated by sup- 
pliers of Mexican sulphur. 

6. Duval was not responsible for initiating price cuts during 1970-71 
as demonstrated by the following: 

(a) Duval’s policy was to be a major supplier over many years 
to come and in accordance with that policy, it developed a 
market strategy which concentrated its new business on 


growth and not in interrupting existing buyer-seller relation- 
ships. 
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(b) Duval concentrated on buyers who had open contracts or had 
contracts which were terminating. 

(c) Duval had sold sulphur in the United States since 1920 and 
had relations with other buyers which opened doors. 

(d) Duval had a corporate policy of never offering a price to a 
customer under contract whereby the customer could place 
his other suppliers in a “meet or release” situation. 

(e) Although Duval had made some price reductions in 1969, 
beginning i in 1970 and extending through the period in issue, 
Duval made no price offer at below the ‘prevailing price. 


7. Since 1968, with one exception in early 1969, TGS has never 
sold or offered to sell sulphur in the United States at less than the 
established competitive price. 

8. As a result of the LTF'V sales of Mexican sulphur: 

(a) Duval’s profitability declined generally in the 1970-71 period. 

(b) Freeport lost gross sales revenue and had a lower profit 
margin on sales. (Freeport estimated that the reduction 
caused by the LTFV sales and offers cost it nearly $20 
million in revenue.) 

9. The sulphur price reduction in the Tampa area market caused 
by LTFV sales of Mexican sulphur had a “ripple” or “spillover” 
effect in the east coast market. 

10. During the years 1970-71, neither Duval nor TGS had lost 
sales to any domestic company by virtue of the operation of the ‘meet 
or release’’ provisions of the existing contracts. 


The Commission’s Findings 


Finally, it is to be noted that the Tariff Commission’s determination 
of injury included the statement of reasons for the affirmative deter- 
mination of Chairman Bedell and Commissioners Sutton and Moore* 
and the separate statement of reasons for the affirmative determination 
of Commissioners Leonard and Young. Both statements dealt with 
economic conditions in the domestic industry, extent of LTFV sales 
and offers, price depression, and market disruption. 

More specifically, on the basis of its investigation, the Tariff Com- 
mission found the following: 

1. The domestic sulphur industry was beset by especially low prices 
which reflected a general world oversupply, which had increased from 
16.4 million long tons in 1967 to 21.7 million long tons in 1970 and 
seemed destined to continue to increase. As a result, the market for 
sulphur was glutted and prospects were for still additional amounts to 
enter the market. 


4 Vice Chairman Parker concurred in the result, 
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2. As a result of the oversupply of sulphur,® the Frasch sulphur 
producers, with large investment in the production of sulphur, had 
been forced to curtail exploration, shut down facilities, lay off workers, 
and had found their before-tax profits on sulphur operations substan- 
tially reduced. 

3. Since the fall of 1968, sulphur prices had declined by about 50 
percent in Tampa and along the western gulf and by about 40 percent 
along the east coast and in the North Central States. 

4, Despite the wide uses of sulphur, there were only a small number 
of major buyers—nine sulfuric acid producers consumed at least 50 
percent of the sulphur sold on the open market. 

5. Sulphur was normally sold under tonnage contracts which re- 
quired a seller to meet lower competitive offers or release that quantity 
from the terms of the contract. 

6. In 1970, Mexican Frasch sulphur producers had begun to sell 
at LTFV. 

7. Mexican home market sulphur sales were traditionally made at 
the maximum prices permitted by Mexican law, which had remained 
unchanged since 1955. Consequently, as the oversupply developed and 
the U.S. price deteriorated, imports of Mexican sulphur began to 
enter at LTFV. By the period 1970-71, virtually all sulphur from 
Mexico was entering the United States at LTFV margins ranging up 
to 40 percent of the adjusted home market price. 

8. The sales and offers of Mexican sulphur at LTFV prices caused 
additional price deterioration in the Tampa market and on the east 
coast and added confusion and instability to the marketplace. These 
markets had been largely isolated from other foreign competition, 
although to some extent price activity in one domestic market area 
had an impact on prices in other domestic market areas. 

9. LTFV sales and offers of Mexican sulphur had contributed 
to the general depression ef prices and to market disruption in 
Tampa (the principal U.S. sulphur-consuming area) and along the 
east coast of the United States. 

10. A part of the price depression undergone by the domestic 
industry since 1968 and part of the market disruption in Tampa could 
be directly tied to sales and offers of Mexican sulphur at LTFV. 

11. When price sensitivity reached the degree which characterized 
the U.S. sulphur market in and since 1969, LTFV sales and offers 
would have almost inevitably caused an injuricus impact. 

12. The sales and offers ef LTFV sulphur from Mexico were suffi- 
cient factors contributing to price depression and market instability 
in the United States. 


5 A large part of the increase was due to the recovery of sulphur from natural gas containing hydrogen 
sulfide and from refinery gas. 
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13. Injury (more than de minimis) resulted both from specific 
instances ® where the LTFV margins permitted underselling which, in 
turn, precipitated general price reductions, and from the presence 
of additional supply in an already glutted market. 

14. The injury to the domestic industry was especially serious 
occurring as it did while the industry was in a transitional state. 

15. The injurious price depression from LTFV sales and offers did 
not end when domestic suppliers reestablished a price pattern based 
upon the unfair price. Since then, Mexican sulphur had continued to 
enter the U.S. market. The effect of these LTVF imports (even when 
made at prevailing prices) in an already oversupplied market resulted 
in further deterioration. 

16. The fact that the domestic industry was facing difficulties caused 
by other factors did not obscure the significant link between the 
specific injury manifestations existing and threatened, and the LTFV 
imports. 

Whether the Tariff Commission Proceeded in Compliance With Its Own 
Rules of Practice and Procedure 


We come now to plaintiff’s first contention that the Tariff Commis- 
sion proceeding was procedurally defective in that the Commission 
assertedly failed to abide by its own confidential business data rule— 
rule 201.6 of the Commission’s rules of practice and procedure which 
reads as follows: 

§ 201.6 Confidential business data. 


(a) Definition Confidential business data consist of any infor- 
mation which concerns or relates to the trade secrets, processes, 
operations, style of work, or apparatus, or to the identity, confi- 
dential statistical data, amount or source of any income, profits, 
losses, or expenditures of any person, firm, partnership, corpora- 
tion, or association, the disclosure of w hich is not authorized by 
law or by the party furnishing such information. 

(b) Identification of. information submitted in confidence.— 
Business data which it is desired shall be treated as confidential 
shall be submitted on separate sheets each clearly marked at the 
top “Business confidential.” When submitted at public hearings 
such business data shall be offered as a confidential exhibit with 
a brief description of the nature of the information. 

(c) Acceptance of information in confidence—The Commission 
may refuse to accept in confidence any information which it 
determines is not entitled to confidential treatment. In the event 


6 These specific instances were noted by the Commission: (1) In the latter part of 1970, Mexican Frasch 
sulphur was sold at a price of $2 per ton below the price of domestic Frasch sulphur to an important Tampa 
customer. As @ result, a few months later, its domestic supplier was obliged to meet the lower prica: and (2) 
at about the same time, a large quantity of Mexican sulphur was offered to another large Tampa cUstomer 
substantially below the price of domestic sulphur to the same buyer. The domestic supplier elected to meet 
the price. These sales and offers precipitated a general price reduction of $2 per ton. The Commission found 
that these instances of underselling could not have occurred if sales had been made at fair value. 
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of such refusal, the person submitting such information will be 
notified thereof with a statement of the reasons and (if the infor- 
mation was submitted voluntarily) will be permitted to withdraw 
its tender. 

In order fully to understand plaintiff’s contention, some back- 
ground is necessary. At the public hearing before the Commission, 
U.S. industry (principally Freeport) contended that Azufrera had 
depressed the price of sulphur through offers or sales that were under 
offers or sales then being made in the Tampa market. To support this 
contention, Freeport offered confidential exhibit 2, entitled “Tampa 
Price Chronology 1969-72.”7 This exhibit contained, among other 
things, the names of certain customers of Freeport who had furnished 
information to Freeport about offers allegedly made to them by com- 
petitors of Freeport. Freeport refused to disclose the names of these 
customers at the public hearing. Azufrera protested the use of this 
exhibit in confidence on the ground that if the exhibit were received, 
Azufrera should be allowed to inspect and use it in cross-examining 
Freeport’s witnesses. The Commission overruled Azufrera’s objection 
and received the exhibit in confidence. 

It is to be added that the information that Freeport disclosed at 
the public hearing was considerably less detailed than that contained 
in exhibit 2 and that the Commission, in its injury determination, 
relied on Freeport’s examples of offers assertedly made by Azufrera 
to customers of Freeport at prices below the then prevailing market 
price. 

Against this background, plaintiff insists that confidential exhibit 2 
is not within the class of documents which can be received in con- 
fidence under rule 201.6. The basis of this contention is that the ex- 
hibit does not contain information pertaining to income, profit, loss, 
or expenditures and cannot qualify as a “trade secret’’ because that 
term was ascribed a narrow meaning in United States ex rel. Norwegian 
Nitrogen Products Co. v. United States Tariff Commission, 6 F. 2d 491, 
495 (D.C. Cir. 1925), rev’d, 274 U.S. 106 (1927). 

More particularly, in Norwegian Nitrogen the Court of Appeals for 
the District of Columbia stated that “the term ‘trade secrets,’ as 
ordinarily understood, means an unpatented, secret, commercially 
valuable plan, appliance, formula, or process, which is used for the 
making, preparing, compounding, treating, or processing of articles or 
materials which are trade commodities.” 6 F. 2d at 495. The court 


7On June 1, 1978, the court ordered that the Tariff Commission transmit confidential exhibit 2 to the 
court under seal. The court’s order further specified that the court would inspect the exhibit in camera for 
the purpose of determining whether it should be made available to opposing counsel under a protective order 
and for the limited purposes of the present litigation. Pasco Terminals, Inc. v. United States, 80 Cust. Ct. 249, 
C.R.D. 78-3 (1978). Ths Commission transmitted confidential exhibit 2 to the court on this basis. Subse- 
quently, tha court examined the exhibit in camera and on June 19, 1978, ordered that it be made available 
to counsel for plaintiff under a protective order—which was done. 
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added that ‘[closts of production; of and by themselves, are simply 
matters of business privacy, the disclosure of which is not forbidden 
* * * Tbid. In these circumstances, the court expressed the opinion 
that cost-of-production information should have been provided to the 
petitioner but then affirmed the judgment of the lower court denying 
a writ of mandamus to the Commission. 

However, this narrow construction of the term ‘‘trade secrets’”’ and 
the conclusion that “trade secrets” do not cover costs of production 
are without legal significance. For upon writ of error in Norwegian 
Nitrogen, the Supreme Court vacated the judgment and remanded the 
case with directions to dismiss the petition as moot. United States ex 
rel. Norwegian Nitrogen Products Co. v. United States Tariff Commis- 
sion, supra, 274 U.S. at 112. Moreover, in the later case of Norwegian 
Nitrogen Products Co. v. United States, 288 U.S. 294 (1933), the Su- 
preme Court stated that “(t]he court of appeals [in the prior Norwegian 
Nitrogen case] expressed an opinion, not called for by its judgment, 
that the information should have been given.” 288 U.S. at 302. 

Beyond this, there are several affirmative factors which militate 
against plaintifl’s contention that confidential exhibit 2 is not within 
the class of documents which can be received in confidence under rule 
201.6. These factors are as follows: 

First, a widely relied upon definition of a trade secret states that 
“lal trade secret may consist of any formula, pattern, device or 
compilation of information which is used in one’s business, and which 
gives him an opportunity to obtain an advantage over competitors 
who do not know or use it.”’ [Italic added.] Kewanee Oil Co. v. Bicron 
Corp., 416 U.S. 470, 474-475 (1974). 

Cleariy, business data such as that contained in exhibit 2, which 
sets forth estimated annual sales to specific customers, identifies 
correspondence o1 conversations with specific customers, and discloses 
the prices charged to such customers on specific dates, qualify as 
information which gives Freeport an opportunity to obtain an ad- 
vantage over competitors, such as Azufrera, who do not possess such 
information. Additionally, exhibit 2 was submitted in confidence 
because it contained information received in confidence and the dis- 
closure of the names of the companies involved would adversely 
affect Freeport’s relations with them. Obviously, if the information, 
which Freeport used in its own business for pricing purposes, had been 
disclosed, Freepcert would have been at a serious disadvantage. Thus, 
exhibit 2 meets all the requirements of a ‘‘trade secret.’ 

Second, the Commission’s rule 201.6(a) defines confidential business 
data as “any information which concerns or relates to the trade 
secrets, * * * operations, * * * or to the identity, confidential sta- 
tistical data, amount or source of any income, profits, losses * * * of 
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any * * * firm * * *, the disclosure of which is not authorized * * * 
by the party furnishing such information.” 

Since Freeport’s income and profits derive from its sales and specific 
customer names identify the amount and/or source of such income and 
profit, and Freeport had not authorized disclosure, it would seem clear 
that the information contained in exhibit 2 meets the Commission’s 
definition of confidential business data.® 

Third, in Norwegian Nitrogen Products Co. v. United States, supra, 
288 U.S. 294, the Court, after examining legislative history and other 
sources, noted that the Tariff Commission had a settled policy, 
acquiesced in by Congress, of withholding confidential information 
when its publication might work hardship or injustice or hamper the 
work of the Commission. Id. at 303-311, 319-323. Consequently, it 
held with regard to the Commissions’ rule which provided for examina- 
tion of the record except for “‘trade secrets and processes” (id. at 325): 

* * * The phrase “trade secrets and processes” is not a new one 
in the law. It occurs in statutes and judicial decisions as well as 
in the rule. The Commission was without competence by any 
decision it might make to fix the meaning of the phrase as used 
by Congress or the courts. It had power, however, to interpret 
its own rules and any phrase contained in them. Evans v. Backer, 
101 N.Y. 289, 292; 4 N.E. 516; Duncan’s Heirs v. United States, 


7 Pet. 435, 451, 452. This it has done by an administrative prac- 
tice too clear to be misread. 


By the same token, rule 201.6(c) makes it clear that the Commission 
has retained the power to interpret its own rules and any phrase con- 
tained in them, including the definition of confidential business data 
in rule 201.6(a). In this case, of course, the Commission specifically 
determined that exhibit 2 was entitled to confidential treatment. Not 
only did it have the power to do so, its interpretation was scarcely 
unreasonable. 

Under the circumstances, it must be concluded that the Commis- 
sion’s decision to receive exhibit 2 on a confidential basis was in full 
compliance with its own rules of practice and procedure. 


Whether the Commission Violated Due Process Rights in the Conduct 
of its Hearing 


We turn now to plaintiff’s contention that the Tariff Commission 
violated Azufrera’s due process rights in its conduct of the hearing. 


8 Plaintiff contends that pricing information could not be a trade secret in the Tampa market because by 
the very nature of that market a price is disclosed to the trade. Obviously, exhibit 2 was not submitted in 
confidence because of any general price information since, right after the introduction of the exhibit, a 
Freeport witness disclosed the prices which were available to all Freeport’s customers in the relevant area. 
Exhibit 2, however, identifies the names of specific customers and discloses those instances in which a lower- 
than-prevailing price was extended to a specific customer so that the customer would not have to be released 
from an existing sulphur sales contract under the “‘meet or release’’ clause. 


301-546—79——_4 
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These asserted violations occurred in connection with an attempt by 
Azufrera to cross-examine Freeport on the specifics of confidential 
exhibit 2, and again in connection with Duval’s refusal to answer on 
cross-examination specific questions with regard to alleged lower price 
offers it had made in the Tampa market, except on a confidential 
basis. 

At the outset, defendant insists that plaintiff has no standing 
to challenge the alleged due process rights of a third party, i.e., 
Azufrera. However, it is unnecessary to reach this question. For 
even assuming arguendo that plaintiff has such standing, it must be 
concluded for the reasons that follow that no due process violation 
occurred. 

We start with these considerations. First, under 19 U.S.C. 160(a) 
(1970), the Tariff Commission is permitted to make such an in- 
vestigation as it deems necessary and need not base its injury de- 
termination solely (or even partly) upon the record made at a hearing. 
Second, under the Commission’s rules of practice and procedure, 
the Commission’s determination is based not cnly upon testimony 
and other evidence adduced at the hearing, but also upon 
such information as the Commission obtains through other means. See 
19 CFR 201.9, 201.11(c) (1972). Third, the hearing in investiga- 
tion AA1921-92, and examination of the witnesses, was conducted 
according to the Commission’s existing rules of practice and pro- 
cedure for the sole purpose of assisting the Commission in obtaining 
relevant and material facts with respect to the subject matter of 
the investigation and not in the context of an adversary proceed ng. 
See 19 CFR 201.11, 201.12(b) (1972). Fourth, under the Commission’s 
rules of practice and procedure, any oral or written evidence sub- 
mitted at a hearing could, upon order cf the Commission, be subject 
to verification from books, papers, and records of the parties sub- 
mitting the evidence and from any other available source. See 19 
CFR 201.12(c) (1972). Fifth, the Commission’s determination of 
injury was not made solely upon the record made at the hearing but 
after considering all written submissions from interested parties, 
evidence adduced at the hearing, and all factual information ob- 
tained by the Commission’s staff from questionnaires, personal inter- 
views, and other sources, in conformity with the applicable statute 
and the Commission’s own rules. See 37 F.R. 9417 supra. 

With these considerations in mind, no due process violation oc- 
curred when in the course of its investigation and factfinding hearing 
in the present case, the Tariff Commission refused to permit the in- 
spection of a confidential exhibit during cross-examination and re- 
stricted the cross-examination of a witness. 
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Directly relevant is Hannah v. Larche, 363 U.S. 420 (1960), where 
the Court held that the rules of procedure adopted by the Commis- 
sion on Civil Rights do not violate due process although they provided 
that the identity of persons submitting complaints to the Commission 
(or the contents of the complaints) need not be disclosed and that 
those summoned to testify may not cross-examine other witnesses. 
The following findings of the Court with regard to the Commission 
on Civil Rights are equally applicable to the Tariff Commission 
(id. at 441): 


* * * (T)ts function is purely investigative and factfinding. It 
does not adjudicate. It does not hold trials or determine anyone’s 
civil or criminal liability. It does not issue orders. Nor does it 
indict, punish, or impose any legal sanctions. It does not make 
determinations depriving anyone of his life, liberty, or property. 
In short, the Commission does not and cannot take any affirma- 
tive action which will affect an individual’s legal rights. The only 
purpose of its existence is to find facts which may subsequently be 
used as the basis for legislative or executive action.® 


The Court in Hannah continued (363 U.S. at 443-444): 


On the other hand, the investigative process could be com- 
pletely disrupted if investigative heari ings were transformed into 
trial-like proceedings, and if persons w ho might be indirectly af- 
fected by an investigation were given an absolute right to cross- 
examine every witness called to testify. Factfinding agencies with- 


out any pore to adjudicate would be diverted from their le- 


gitimate duties and would be plagued by the injection of collateral 
issues that would make the investigation interminable. Even a 
person not called as a witness could demand the right to appear 
at the hearing, cross-examine any witness whose “testimony or 
sworn affidavit allegedly defamed or incriminated him, and cali 
an unlimited number of witnesses of his own selection. * * * 
This type of proceeding would make a shambles of the investiga- 
tion and stifle the agency in its gathering of facts. 


The Court also thought it highly significant that the Commission’s 
procedures were not historically foreign to other forms of investigation 
(as noted in an appendix to the opinion) which have traditionally 
governed the proceedings of the vast majority of governmental in- 
vestigating agencies (including the Tariff Commission). Id. at 444. 

The Court further observed (id. at 445-446) : 

The history of investigations conducted by the executive 


branch of the Government i is also marked by a decided absence 
of those procedures here in issue. * * * The best example is 


* These findings are equally applicable to the Tariff Commission since an affirmative injury determina- 
tion does not deprive anyone of his life, liberty, or property. In this case, the injury determination merely 
created the possibility that imported Mexican sulphur would be subjected to dumping duties in the event 
the Customs Service determined on an entry-by-entry basis that the purchase price (or the exporter’s iales 
price) of sulphur covered by a specific entry was less than the applicable foreign market valne. 
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provided by the administrative regulatory agencies. Although 
these agencies normally make determinations of a quasi-judicial 
nature, they also frequently conduct purely factfinding investiga- 
tions. When doing the former, they are governed by the Admin- 
istrative Procedure Act, 60 Stat. 237, 5 U.S.C. secs. 1001-1011, 
and the parties to the adjudication are accorded the traditional 
safeguards of a trial. However, when these agencies are conducting 
nonadjudicative, factfinding investigations, rights such as apprisal, 
confrontation, and cross-examination generally do not obtain. 
[Italic added.] 

Additionally, the Court in Hannah relied heavily on Norwegian 
Nitrogen Products Co. v. United States, supra, 288 U.S. 294, where 
it was held that the Tariff Act of 1922 did not give witnesses appearing 
before the Tariff Commission the right to cross-examine other wit- 
nesses testifying at Commission hearings. See 363 U.S. at 449-450. As 
the Court pointed out in Norwegian Nitrogen, 288 U.S. at 308: ‘““Noth- 
ing in the * * * [Tariff Act of 1922] suggests belief of the lawmakers 
that every producer or importer is to be viewed, like a party to a 
lawsuit, as the adversary of every other, with the privilege of exami- 
nation and cross-examination extended through the series.” Similarly, 
nothing in the Tariff Act of 1930 suggests such right of cross-exami- 
nation. Indeed, the Tariff Act of 1930 does not even require a hearing 
but permits the Tariff Commission to make its determination based 
upon such investigation as it deems necessary. 

The short of the matter is that due process does not necessarily 
require a trial-type hearing or an opportunity to confront and cross- 
‘examine witnesses. The fact is that the differences in the origin and 
function of administrative agencies preclude wholesale transplanta- 
tion of the rules of procedure, trial, and review which have evolved 
from the history and experience of courts. E.g., Mathews v. Eldridge, 
424 U.S. 319, 348 (1976); Hannah v. Larche, supra, 363 U.S. at 
443-444; FCC v. Pottsville Broadcasting Co., 309 U.S. 134, 143 (1940). 
Therefore, as previously indicated, when administrative agencies con- 
duct nonadjudicative factfinding investigations, rights such as cross- 
examination generally do not obtain. Hannah v. Larche, supra, 363 
U.S. at 445-446. Indeed, “{a]bsent constitutional constraints or ex- 
tremely compelling circumstances the administrative agencies ‘should 
be free to fashion their own rules of procedure and to pursue methods 
of inquiry capable of permitting them to discharge their multitudinous 
duties’.”” Vermont Yankee Nuclear Power Corp. v. Natural Resources 
Defense Council, Inc., 435 U.S. 519, 543 (1978). 

Plaintiff, however, cites a number of cases which it claims supports 
its contention that the Tariff Commission unconstitutionally abridged 
the right of cross-examination. But for the reasons discussed below, 
none of these cases is in point. 
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In Londoner v. Denver, 210 U.S. 373 (1908)—the first case cited 
by plaintiff—the Supreme Court held that where the legislature of a 
State, instead of fixing the tax itself, commits to some subordinate 
body the duty of determining whether, in what amount, and upon 
whom it shall be levied, and of making its assessment and apportion- 
ment, due process of law requires that at some stage of the proceedings, 
before the tax becomes irrevocably fixed, the taxpayer must have an 
opportunity to be heard. While an opportunity to submit in writing 
all objections to and complaints of the tax to the board of public works 
was insufficient, the Court clearly recognized that many requirements, 
essential in strictly judicial proceedings, could be dispensed with. A 
hearing, in its very essence, however, demanded that “he who is 
entitled to it shall have the right to support his allegations by argu- 
ment however brief, and, if need be, by proof, however informal.” 210 
USS. at 386. Unquestionably, any requirements imposed by Londoner 
v. Denver were fully met in this case because Azufrera did have the 
right to support its allegations by argument and present proof. 

ICC v. Louisville & Nashville Railroad Co., 227 U.S. 88, 91 (1913)— 
also relied on by plaintiff—involved certain class and commodity 
rates established by the Interstate Commerce Commission pursuant 
to a statute which gave the right to a full hearing, conferred the 
privilege of introducing testimony, and imposed the duty of deciding 
in accordance with the facts proved. In that context, the Supreme 
Court held that all parties must be fully apprised of the evidence sub- 
mitted or to be considered, and must be given opportunity to cross- 
examine witnesses, to inspect documents, and to offer evidence in 
explanation or rebuttal. 227 U.S. at 93. In this case, however, the 
statutory scheme neither required a hearing nor limited the Tariff 
Commission’s determination to the evidence adduced at the hearing. 
Rather, the statute permitted the Tariff Commission to conduct such 
investigation as it deemed necessary. 

Moreover, the Supreme Court in Norwegian Nitrogen Products Co. v. 
United States, supra, 288 U.S. 294, made clear that the holding in the 
Louisville & Nashville case mandating the right of cross-examination 
at an ICC adjudicatory hearing was not applicable to a Tariff Com- 
mission investigative hearing. Norwegian Nitrogen involved a claim 
that a duty assessment was invalid because the Tariff Commission, 
in investigating the costs of production for purposes of the flexible 
tariff provisions of the Tariff Act of 1922, had not given the petitioner 
the hearing prescribed by the statute.!° After an extensive review of 

10 While the importer’s counsel had been allowed to cross-examine the president of the domestic producer 
as to everything brought out at the public hearing, he had not been allowed to extract from the witness a 
statement of costs of production. Counsel’s subsequent demands for inspection of every particular of evi- 


dence gathered by the Commission or its representatives and for examination of any and all witnesses, in- 
cluding the Commission’s field agents, were refused. 
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the statute, legislative history, and past practice of the Commission, 

which had been acquiesced in by Congress, the Supreme Court in 

Norwegian Nitrogen specifically rejected the applicability of past cases 

(such as [OC v. Louisville & Nashville Railroad Co.) in which the word 

“hearing” as applied to administrative proceedings had been thought 

to have a “broader” meaning. The Court stated (288 U.S. at 317-318): 

We are not unmindful of cases in which the word “hearing”’ as 

applied to administrative proceedings has been thought to have a 

broader meaning. All depends upon the context. There is no 

denial of the power of Congress to lay bare to the business rivals 

of a producer and indeed to the public generally every document 

in the office of this Commission and all the information collected 

by its agents. The question for us here is whether there was the 

will to go so far. The answer will not be found in definitions of a 

hearing lifted from their setting and then applied to new con- 

ditions. The answer will be found in a consideration of the ends to 

be achieved in the particular conditions that were expected or 

foreseen. * * * Much is made by the petitioner of the procedure 

of the Interstate Commerce Commission when regulating the 

conduct or the charges of interstate carriers, and that of the public 

service commissions of the States when regulating the conduct or 

the charges of public service corporations. The Tariff Commission 

advises; these others ordain. * * * Whatever the appropriate 

label, the kind of order that emerges from a hearing before a body 

with power to ordain is one that impinges upon legal rights in 

a very different way from the report of a commission which 

merely investigates and advises. The traditionary forms of 

hearing appropriate to the one body are unknown to the 
other.* * * 


With respect to the statute itself, that is, the Tariff Act of 1922, 
the Supreme Court (as previously indicated) held in Norwegian 
Nitrogen that nothing in the statute suggested a belief of the lawmakers 
that every producer or importer was to be viewed, like a party to a 
lawsuit, as the adversary of every other, with the privilege of examina- 
tion and cross-examination extended through the series. 288 U.S. 
at 308. Also, as previously indicated, the statute before this court, 
ie., the Tariff Act of 1930, does not even require a hearing, but 
permits the Tariff Commission to make its determination based upon 
such investigation as it deems necessary. Thus, Congress obviously did 
not intend that every producer or importer appearing at an optional 
hearing be viewed as the adversary of every other, with the privilege 
of unlimited examination and cross-examination. 

Plaintiff relies further on Greene v. McElroy, 360 U.S. 474 (1959) and 
Goldberg v. Kelly, 397 U.S. 254 (1970) to support its position that the 
Tariff Commission violated due process in its restriction of cross- 
examination in the two instances previously noted. See page 24, supra. 
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However, neither case changed the law with regard to purely investiga- 
tive and factfinding proceedings conducted by agencies such as the 
Tariff Commission." Greene v. McElroy held that in the absence of 
explicit authorization from either the President or Congress, the 
Secretaries of the Armed Forces were not authorized to deprive peti- 
tioner of his job in a security clearance proceeding in which he was not 
afforded the right of confrontation and cross-examination. But as 
pointed out in Hannah v. Larche, supra, 363 U.S. at 452: “The various 
Security Clearance Boards involved in Greene were not conducting an 
investigation: they were determining whether Greene could have a 
security clearance—a license in a real sense, and one that had a signi- 
ficant impact upon his employment.” [Italic added.] Here by contrast, 
the Tariff Commissicn was conducting a nonadjudicative factfinding 
investigation. 

In Goldberg v. Kelly, the Supreme Court held that welfare recipients 
could not be deprived of welfare benefits without a hearing with oppor- 
tunity to confront and cross-examine adverse witnesses. However, 
in Mathews v. Eldridge, supra, 424 U.S. 319, the Supreme Court later 
held that due process did not require an evidentiary hearing prior to 
the termination of social security disability payments and observed 
that Goldberg was the only case in which the Court had held that a 
hearing approximating a judicial trial was necessary. 424 U.S. at 333. 
Also the Court in Mathews reiterated that due process is flexible and 
calls for such procedural protections as the particular situation. 
demands and then stated (424 U.S. at 334-335): 

* * * (Olur prior decisions indicate that identification of the 
specific dictates of due process generally requires consideration 
of three distinct factors: First, the private interest that will be 
affected by the official action; second, the risk of an erroneous 
deprivation of such interest through the procedures used, and the 
probable value, if any, of additional or substitute procedural 
safeguards; and finally, the Government’s interest, including the 
function involved and the fiscal and administrative burdens 
that the additional or substitute procedural requirement would 
entail. * * * 

In this setting, the Court in Mathews concluded that the private 
interest that would be adversely affected by an erroenous termination 
of benefits was likely to be less in the case of a disabled worker than 
in the case of a welfare recipient in view of other forms of government 
assistance available to the terminated disabled recipient and that 
there was therefore less reason than in Goldberg to depart from the 


1 Appalachian Power Co. v. EPA, 477 F. 2d 495 (4th Cir. 1973), also relied upon by plaintiff, adds nothing 
since there the court basically stressed the need for an appropriate type of hearing. However, in appropriate 
circumstances the opportunity for informal consultation with designated personnel could meet the due 
process requirements. See, e.g., Goss v. Lopez, 419 U.S. 565, 581-584 (1975). 
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ordinary principle that something less than an evidentiary hearing 
is sufficient prior to adverse administrative action. 

Measuring the foregoing three factors set out in Mathews against 
the considerations specified in Hannah, it must be concluded that the 
requirement in Goldberg for a hearing approximating a judicial trial, 
with right of confrontation and cross-examination, is simply not 
applicable to the Tariff Commission hearing here involved. 


Whether the Commission’s Determination of Injury Was Arbitrary or 
Capricious 


Last, plaintiff contends that on the basis of the record of the Com- 
mission transmitted to the court, the Commission’s determination of 
injury was arbitrary, capricious, an abuse of discretion, and not ac- 
cording to law for the following reasons. 

1. The Commission, in its determination altogether failed to discuss 
(a) Duval’s role, as a new entrant, as the likely reason for the price 
depression in Tampa; (b) why the announced price increase in early 
1972 did not hold at a time when Azufrera had withdrawn from the 
Tampa market; (c) the basis upon which the Commission found that 
LTFYV sales had injured or were likely to injure the domestic industry 
in the east coast market; and (d) why injury, if any, was not de minimis. 

2. The Commission committed an error of law because it allegedly 
equated LTFV sales and offers with injury. 

With respect to Duval, plaintiff argues more particularly as follows: 


Specifically, the Commission failed to address the entry of a 
new, major marketer, DuVal, in 1969, whose Tampa shipments in 
1969-71 totaled 624, 237 long tons, as compared with Azufrera 
* * * shipments of 259, 520 tons [sic] in the same period. * * * 
Further, the Commission had evidence that the price depression 
in the Tampa market was caused by DuVal’s entry. DuVal 
clearly initiated price decreases to $32 and then to $30. * * * 
There was also evidence before the Commission—undersigned 
counsel was unaware of it at the time—that offers in the range 
of $25 to $27 were being made by June 1970. Confidential ex- 
hibit 2, page 5, June 26 entry. Further, based on confidential 
exhibit 2, the $25 offer (i.e., $5 below $30) appears to have been 
a DuVal offer, since the October 20, 1970 entry shows Azufrera’s 
price was $27. Since price depression was a crucial issue, and the 
impact of DuVal’s entry was brought to the attention of the Com- 
mission, we fail to see how a rational statement of reasons can 
pin responsibility for price depression on offers of Mexican sulphur 
without at least making a reasoned statement as to why the new 


12 According to the plaintiff, “[i]t seems almost unanswerable that, if Azufrera caused the price decrease 
from $27 to $25, as found by the Tariff Commission, then the price should have moved upward when the do- 
mestic producers announced a price increase in early 1972 at a time when Mexican sulphur was not being 
sold.”” 
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entrant, DuVal, was not responsible, responsible only in part for 
the price depression. mace a 


With respect to the east coast market, plaintiff takes the following 
position: 


The shipments upon which the duties have been paid and are 
the subject of Pasco’s complaint for refund are east coast ship- 
ments. There was no evidence adduced at the hearing that Azu- 
frera or Pasco had engaged in any assertedly disruptive market 
activity in connection with sales to east coast customers. * * * 
The Commission cites not a shred of evidence in its opinion. 
Indeed, the Commission notes that prices along the east coast 
declined about 40 percent, where Mexican sulphur i is sold, and 
about 40 percent in North Central States, where Mexican sulphur 
is not sae On the face of the Commission’s decision, it seems ob- 
vious that general market conditions not related to Mexican 
sulphur were responsible for the price decline on the east coast. 
* * * The Commission has not explained, in any way, how 
Azufrera’s marketing practices injured domestic competitors on 
the east coast, and its decision in this regard is not rational. 


And with respect to its contention that injury, if any, was only 
de minimis, plaintiff states: 


At the hearing, Azufrera’s posture was that all offers made by 
it were at prevailing prices, as reported to it by its customers. 
* * * Azufrera introduced numerous letters showing that it had 
been besieged by customer requests to lower prices to meet com- 
petitive offers. * * * It was clear that Azufrera had not been using 
price depression to gain sales. * * * Azufrera’s share of the Tampa 
market fell as prices fell. Azufrera’s east coast sales had also 
fallen. * * * The evidence was uncontradicted that prices had 
falled [sic] in U.S. markets where Mexican sulphur was sold by 
an [sic] much or more as in Tampa and along the east coast. 
* * * As seen, the domestic industry was unable to sustain an 
announced price increase in Tampa after Azufrera had withdrawn 
Mexican sulphur from the market. There was credible, expert 
testimony that Azufrera, with the smallest market shares in 
‘Tampa and along the east coast, would have the least influence on 
price. * * * Other factors readily explained the reasons for the 
price depression, including the potential entry of Canadian 
sulphur, DuVal as a new entrant, and the availability of recovered 
sulphur from nearby Caribbean and U.S. sources as a growing 
source of supply. * * * Finally, as the sulphur market ‘became 
oversupplied, Mexican production of Frasch sulphur was curtailed 
by 19 percent, whereas U.S. production fell about 5 percent. 


13 In this connection, plaintiff points out that the Antitrust Division of the Department of Jusitice—which 
appeared as a party at the Commission hearing—discussed at length the importance of Duval’s 
entry in creating a condition of oversupply and causing price depression, and argued that the coincident 
factors of massive oversupply and the entry of Duval, a major new supplier in the domestic market, caused 
& serious price break. In the Antitrust Division’s view, “[i]t is thus clear that the price reductions com- 
plained of are the results of factors unrelated to the LTFV margins found and do not support a finding of 
injury for want of the necessary causal connection * * *,” 
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* * * The far more substantial curtailment by the Mexican 
industry would tend to negate a finding of injury or likelihood of 
injury. 

fin tha foregoing circumstances, injury, if any, caused by LTFV 
offers was de minimis. On the assumption that Azufrera had made 
lower offers on its own initiative, as alleged, the Department of 
Justice, crediting the testimony of * * * [an Azufrera expert] 
argued that the injury was de minimis “[bJecause the price in 
Tampa would have reached $25 in 1971 regardless of whether 
there were Mexican sales—at LTFV or otherwise * * * .”” * * * 

The Commission conceded that “significant injury” had to be 
shown. However, the Commission failed to make a rational 
determination that there could be significant injury because it 
failed to address the foregoing factors, all of which were in evi- 
dence before the Commission and streseed in briefs filed with the 
Commission. 

Against the background of these contentions, plaintiff insists that 
the Commission, in reaching its affirmative injury decision, was 
obliged to discuss the foregoing relevant facts; that these relevant 
facts could not be ignored in any rational discussion of the Tampa 
market in 1969-71; that the Commission did not take these facts into 
account in reaching its injury decision; and that as a consequence, the 
Commission decision was arbitrary and capricious. 

As underpinning for this argument, plaintiff relies on Dunlop v. 
Bachowski, 421 U.S. 560 (1975) which, it says, requires that a ra- 
tional statement of reasons must address relevant facts. In Bachowski, 
a candidate for election to a union office, after being defeated, filed a 
complaint with the Secretary of Labor alleging violations of the Labor- 
Management Reporting and Disclosure Act of 1959, thus invoking a 
provision of that act which requires the Secretary to investigate the 
complaint and decide whether to bring a civil action to set aside the 
election. The Secretary upon investigation decided that such action 
was not warranted and advised the complainant that ‘“[b]ased on the 
investigative findings, it has determined * * * that civil action to set 
aside the challenged election is not warranted.” The Court held that in 
order to enable the reviewing court intelligently to review the Secre- 
tary’s decision and determine whether or not it was arbitrary or capri- 
cious, it was necessary for the Secretary to provide the court and the 
complaining witnesses with copies of a statement of reasons supporting 
his decision; and that it was necessary for him to delineate and make 
explicit the basis upon which discretionary action was taken. A “Tea- 
sons” requirement, the Court stated, promotes thought by the Secre- 
tary and compels him to cover the relevant points and eschew 
irrelevancies. However, the Court did not impose a requirement that 
the statement must discuss reasons in opposition to the determination 
(or that it must be more detailed and more specific than the deter- 
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mination and statements of reasons in this case). That the Court 
only intended the inclusion of supporting reasons sufficient to explain 
the basis of the decision is obvious from its quotation from a prior case 
to the effect that if there is a rational and defensible basis stated in the 
reasons statement for the Secretary’s determination, then that should 
be an end of the matter, for it is not the function of the courts to 
determine whether or not the case should be brought or what its out- 
come should be. 421 U.S. at 573. 

Against the backdrop of these considerations, examination of the 
Tariff Commission’s determination of injury (including the statement 
of reasons for the affirmative determination of Chairman Bedell and 
Commissioners Sutton and Moore and the separate statement of 
reasons for the affirmative determination of Commissioners Leonard 
and Young) makes it plain that the determination in its entirety 
presents a rational and defensible basis for the Commission’s unani- 
mous determination that an industry in the United States is being 
injured by reason of the importation of elemental sulphur from Mexico 
that is being or is likely to be sold at less than fair value within the 
meaning of the Antidumping Act. See 37 F.R. 9417. 

The Commission’s statements of reasons adequately cover not 
only the requisite legal inquiries but also the facts supporting the 
Commission’s conclusions as to injury and causation. The Commission 
was “under no obligation either to disclose all of the evidence in its 
possession nor to state in meticulous detail exactly on what basis 
it applies that evidence in determining injury or likelihood thereof.” 
City Lumber Co. v. United States, 59 CCPA 89, 95, C.A.D. 1045, 
457 F. 2d 991 (1972). 

What is more, the applicable statute (19 U.S.C. 160(a) (1970)) 
permitted the Tariff Commission to make such investigation as it 
deemed necessary and merely required the Commission, upon making 
its determination, to publish such determination in the Federal 
Register, with a statement of the reasons therefor. 19 U.S.C. 160(c) 
(1970). The statute contained no requirement, such as contained in 
5 U.S.C. 557(c) (1970), that the agency must rule on each finding, 
conclusion, or exception presented by any party appearing before it 
and must include in its decision a statement of findings and con- 
clusions, and the reasons or bases therefor, on all the material issues 
of fact, law, or discretion presented on the record. 

As seen from the determination itself (37 F.R. 9417) as well as from 
a summary of its more salient points (which appears in an earlier part 
of this opinion), the Commission discussed at considerable length its 
findings and conclusions as well as statements of the reasons for the 
affirmative injury determination. Thus, the Commission clearly met 
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its statutory obligations to state the reasons in support of its findings. 
The statute did not require more."* 

Further, it is evident from the statement of reasons of Commissioners 
Leonard and Young that the Commission correctly construed the 
applicable law. See 37 F.R. 9418. Thus, this statement rightly con- 
cluded that the Antidumping Act required that the Commission find 
two conditions satisfied before an affirmative determination could be 
made: First, there must be injury, or likelihood of injury, to an 
industry in the United States; and second, such injury (or likelihood 
of injury) must be “by reason of” the importation into the United 
States of the class or kind of foreign merchandise the Secretary of the 
Treasury determined was being or was likely to be sold at less than 
fair value.” 

As to the first condition, the Commission found, on the basis 
of its investigation, that an industry in the United States (consisting 
of the domestic facilities of U.S. producers devoted to the mining, 
recovery, and distribution of sulphur) was being injured because the 
industry, with large investment in the production of sulphur, had 
been forced to curtail exploration, shut down facilities, lay off workers, 
and had found its before-tax profits on sulphur operations substan- 
tially reduced. 37 F.R. 9417, 9418. These findings are supported by 
evidence adduced at the hearing. See transcript of proceedings before 
the Commission (hereafter ‘“‘tr.”) 26, 32, 39-41, 78-81, 290-292, 
297-298, 302, 323. 

As to the second condition, the Commission found that there was 
causation between LTF'V imports of Mexican sulphur and the injury 
to domestic industry because its investigation had revealed that 
LTFV sales and offers of Mexican sulphur had contributed to the 
general depression of prices and to market disruption in Tampa and 
along the east coast of the United States.’* In fact, a part of the price 
depression undergone by the domestic sulphur industry since 1968 


144 Jn the Trade Act of 1974, Congress amended 19 U.S.C. 160(c) to provide that the Commission, upon 
making its determination, ‘‘shall publish in the Federal Register such determination, whether affirmative or 
negative, together with a complete statement of findings and conclusions, and the reasons or bases therefor, 
on all the material issues of fact or law presented (consistent with confidential treatment granted by the * * * 
Commission, * * * in the course of making its determination).’’ See 19 U.S.C. 160(d)(2) (1976). 

15 Sec. 201(a) of the Antidumping Act (19 U.S.C. 160(a) (1970)) required the Commission to determine 
“whether an industry in the United States is being or is likely to be injured * * * by reason of the importation 
of * * * [LTFV] merchandise into the United States.’’ [Italic added.] 

16 The Tampa and the east coast areas of the United States are major sulphur market areas which together 
account for 40 percent of the sulphur consumed in the United States. They are separate and distinct from 
other sulphur-consuming markets in the United States because they can Only beserved by deepwater vessels. 
Since Mexican sulphur imports can Inly enter by deepwater vessels, they compete with the domestic 
industry only in these markets. Tr. 228-230, 237-238. Thus, by considering the Tampa and the cast coast 
markets, the Commission clearly considered the relevant market for purposes of determining whether an 
American industry was injured ‘“‘because of’? LTFV imports of Mexican sulphur. For logistical reasons, 
no foreign sulphur other than Mexican sulphur has been entering either the Tampa or the east coast market. 
See tr. 227-239, 287-289. 
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and part of the market disruption in Tampa was directly tied to 
sales and offers of Mexican sulphur at less than fair value. See 37 
F.R. 9418. Again, these findings are supported by evidence adduced 
at the hearing.” 

It is therefore apparent from its determination that the Commission 
properly employed criteria which are relevant to the determination as 
to whether ‘‘injury” or ‘‘likelihood of injury” in fact existed. The rela- 
tive weight it gave to those criteria was a matter of discretion and 
expert judgment. 

In sum, the determination and statements of reasons covered all the 
relevant points and showed a rational and defensible basis for the af- 
firmative determination. Accordingly, the determination must be up- 
held. For it is basic that having been delegated discretionary author- 
ity by the Congress, the Commission’s determination may not be 
disturbed by the court when, as here, it had a rational basis in fact 
and was not contrary to law. See, e.g., Citizens to Preserve Overton Park 
v. Volpe, 401 U.S. 402 (1971); Suwannee Steamship Co. v. United 
States, 79 Cust. Ct. 19, 23-24, C.D. 4708, 435 F. Supp. 389 (1977). 
And since the Commission has been delegated discretionary authority, 
it is not the function of the court to weigh the evidence considered by 
the Commission, determine the credibility of the witnesses appearing 
at the hearing, and substitute its judgment for that of the Commission; 
indeed, the Commission decision, if rational and not contrary to law, 
must be upheld by the court even though that decision is not one the 
court would have reached had the question first arisen in judicial 
proceedings. See, e.g., Imbert Imports, Inc. v. United States, 60 CCPA 
123, 127, C.A.D. 1094, 475 F. 2d 1189 (1973); City Lumber Co. v. 
United States, 64 Cust. Ct. 826, 832, 834, A.R.D. 269, 311 F. Supp. 340 
(1970), aff'd, 59 CCPA 89, supra. ' 

In view of these and the following considerations, the court cannot 
agree with plaintiff’s arguments to the effect that the Commission 
determination is not rational because it failed to discuss: DuVal’s role 
as a new entrant in the sulphur market; the 1972 ‘“‘abortive” increase 
in sulphur prices; how Azufrera’s marketing practices injured domestic 
competitors on the east coast; and why the injury was not de minimis. 

More specifically, as to DuVal’s role as a new entrant in the sulphur 
market, so long as there was a causative link between Azufrera’s 


17 Thus there was evidence before the Commission that both Duval and TGS had lost sales to Azufrera’s 
LTFV sulphur. Tr. 347-348, 404-406. There was also evidence that Freeport had not lost sales to Azufrera 
because it had preferred to meet the LTFV offers, which were lower than the prevailing prices, rather than 
to lose substantial quanities of sales particularly in the Tampa area. See tr. 116-120. Testimony indicated 
that Duval and TGS had not lost sales to a domestic company under the “meet or release” provisions of the 
sulphur contracis. Tr. 296, 405-406. DuVal and Freeport attributed the price depression during 1970-71 
primarily to Azurelaa’s LTFV sales and offers (e.g., tr. 363), and specific instances of price reductions caused 
by such offers and sales were cited by Freeport. See tr. 116-120 and exhibit 2. 
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LTFYV sales and offers and the injury to domestic industry, the Com- 
mission was correct in finding injury to domestic industry “by reason” 
of these LTFV sales and offers. To establish the necessary causation, 
LTFV sales do not have to be the sole cause, the major cause, or 
ereater than any other single cause of injury. Hence, once the Com- 
mission found a causative link between LTFV sales and offers and 
injury to domestic industry, its task in this respect was finished." 
It simply had no reason to discuss the other causes which had con- 
tributed to the injury, be it DuVal’s entrance as a major producer or 
some other factor. In short, when the Commission found that the 
LTFV sales and offers of Mexican sulphur had contributed to the 
general depression of prices and to market disruption in Tampa and 
along the east coast of the United States, it, in effect, found that 
DuVal was not the sole cause of injury.’® 

Furthermore, contrary to plaintiff’s argument, the Commission’s 
determination in its entirety (including both statements of reasons) 
that the LTFV sales and offers of Mexican sulphur had contributed to 
the general depression of prices and to market disruption is supported 
by evidence adduced at the hearing.”° For there was ample evidence 
presented to the Commission showing that Azufrera (with its sales 
and offers of LTFV sulphur below the prevailing prices) was re- 
sponsible for at least part of the $7 per ton reduction in the Tampa 


18 Sec. 201(a) of the Antidumpting Act (19 U.S.C. 160(a) (1970)) which has a “by reason of” in ury test 
should be contrasted with sec. 201(b) of the Trade Act of 1974 (19 U.S.C. 2251(v) (1976)), which requires the 
Commission to determine whether an article is being imported into the United States in such increased 
quantities as to be a substantial cause of serious injury, or the threat thereof. It is further to be noted that 
the Commission’s view regarding cause of injury for antidumping purposes has been subsequently endorsed 
by the Senate Finance Committee in connection with the Trade Act of 1974. 8. Rept. No. 93-1298, 93d 
Cong., 2d sess. (1974). That report stated (id. at 180). 


* * * Under the Antidumping Act, the Commission determines whether a domestic industry “is 
being or is likely to be injured, or is prevented from being established, by reason of the importation of’’ 
the less-than-fair-value imports. The term “injury,’’ which is unqualified by adjectives such as 
“material” or ‘‘serious,’’ has been consistently interpreted by the Commission as being that degree of 
injury which the law will recognize and take into account. Obviously, the law will not recognize trifling, 
immaterial, insignificant, or inconsequential injury. Immaterial injury connotes spiritual injury, 
which may exist inside of persons, not industries. Injury must be a harm which is more than frivolous, 
inconsequential, insignificant, or immaterial. 

Moreover, the law does not contemplate that injury from less-than-fair-value imports be weighed 
against other factors which may be contributing to injury to an industry. The words ‘‘by reason of’ 
express a causation link but do not mean that dumped imports must be a (or the) principal cause, @ (or 


the) major cause, or a (or the) substantial cause of injury caused by all factors contributing to overall 
injury to an industry. 


19 Inasmuch as Azufrera’s LTF'V sales were more than insignificantly responsible for the price depression, 
the Commission was correct in concluding that they were a source of remediable injury to the domestic 
industry. 

2 Plaintiff refers to the brief submitted by the Antitrust Division to the Commission and contends that 
the Department of Justice “found” that there could be no causative link between asserted Azufrera LT FV 
margins and the then present prices. However, the only relevant findings are those of the Commission. The 
statute charged the Commission, not the Antitrust Division, with determining whether a domestic industry 
was injured because of the LTF'V sales or offers. This the Commission did. And, as stated before, it is not the 
function of the court to weigh and balance the evidence in the same manner as the Commission. Imbert 
Imports, Inc. v. United States, supra, 60 CCPA at 127. Moreover, the Antitrust Division recognized that it 
did not possess all of the facts because it specifically noted in its brief (pp. 10-11) that the Commission had 
DuVal’s confidential list of customers gained in the period in question which should give it a basis for assess- 
ing the market dislocations caused by DuVal’s entry. 
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sulphur prices during the period 1970-1971. See, e.g., tr. 101, 116-120, 
363, 404-406. 

We turn now to plaintiff’s argument as to the 1972 abortive price 
increase. As previously indicated, plaintiff contends that the fact 
that this increase did not hold at a time when Azufrera had withdrawn 
from the market makes it almost unanswerable that Azufrera could 
not have caused the price decrease from $27 to $25 a ton in 1971. 
For according to plaintiff, if Azufrera had caused the price decrease, 
then the price should have moved upward when it withdrew from the 
market. But given the facts that there was testimony before the Com- 
mission that Mexico had a large unused surplus capacity (tr. 34-35), 
that Azufrera could have returned to the U.S. marketplace,” which 
it had left only because of the threat of dumping duty assessments 
(tr. 525-526, 528), that the antidumping proceedings had not been 
concluded, and that customers apparently believed that they could 
purchase sulphur at the ‘‘old price” (tr. 283), the failure of the 1972 
price increase to ‘“‘stick’’ was quite understandable. 

Plaintiff’s next argument is that there was no evidence adduced at 
the hearing that Azufrera had engaged in any disruptive activity in 
connection with sales to east coast customers albeit dumping duties 
were assessed on east coast shipments. But this argument overlooks 
the principle that under the Antidumping Act, a national industry 
may be injured if injury is experienced in only a portion of its market. 
See Imbert Imports, Inc. v. United States, supra, 60 CCPA at 127; 
Ellis K. Orlowitz Co. v. United States, 50 CCPA 36, 40-42, C.A.D. 
816 (1963). Once an injury is found anywhere, the Constitution itself 
requires that any resulting dumping duties be uniformly assessed 
throughout the United States, wherever the merchandise is entered. 
Therefore, even if the Commission had found that injurious events 
occurred only in Tampa, dumping duties still would have been prop- 
erly assessed on merchandise entered on the east coast. 

There is the further consideration that there was considerable evi- 
dence about the “ripple” or “spillover” effect of price reductions in 
the Tampa area into the east coast area. See, e.g., tr. 36-37, 68-70, 
278-279, exhibits 2 and 3. In that circumstance, the Commission’s 
additional finding that LTFV sales and offers of Mexican sulphur 
had also contributed to the general depression of prices and to market 
disruption along the east coast of the United States was clearly 
warranted. 

This brings us to the plaintiff’s contention that injury, if any, was 
only de minimis. As previously indicated, plaintiff argues that at the 
hearing Azufrera’s posture was that all offers made by it were at pre- 


%1 According to the testimony, Azufrera’s sulphur can reach Tampa in a week or less. Tr. 555. 
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vailing prices and that it was clear that Azufrera had not been using 
price depression to gain sales. However, there was substantial evidence 
before the Commissicn to the effect that the actual price reduction in 
Tampa was due to LTFV sales and offers of Azufrera sulphur at lower 
than the prevailing prices; that such sales or offers reduced the prices 
in Tampa (as well as in the east coast market due to the “Tripple” or 
“spillover” effect) ; and that such LTFV sales led to a loss of revenue. 
Tr. 36-37, 68-70, 113-114, 278-279, exhibits 2 and 3.” 

Plaintiff’s final contention is that the Commission made an error 
of law because it allegedly equated LTF'YV sales and offers with injury. 
As support for this position, plaintiff relies on the following sentence 
contained in the statement of reasons for affirmative determination 
of Chairman Bedell and Commissioners Sutton and Moore (37 F.R. 
9418) : “When price sensitivity reaches the degree which characterized 
the U.S. sulphur market in and since 1969, LTFV sales and’ offers 
would almost inevitably cause an injurious impact.” But as seen from 
their statement of reasons, these Commissioners first noted specifically 
that the investigation had revealed that the LTFV sales and offers 
of Mexican sulphur had contributed to the general depression of prices 
and to market disruption in Tampa and along the east coast of the 
United States. 37 F.R. 9417. They then proceeded to discuss the 
various factors involved (such as the economic conditions in the domes- 
tic industry, the extent of the LTFV sales and offers, and price de- 
pression and market disruption) in greater detail. It is in the context 
of discussing the extent of LTF'V sales and offers that these Commis- 
sioners stated that ‘[w]hen price sensitivity reaches the degree which 
characterized the U.S. sulfur market in and since 1969, LTFV sales 
and offers would almost inevitably cause an injurious impact.” 37 F.R. 
9418. In so doing, it is apparent that they were not equating injury 
for purposes of the Antidumping Act with LTFV sales and offers, 
because they had already determined that LTFV sales and offers 
had contributed to the general depression of prices and to market 
disruption. 

Conclusion 


For the foregoing reasons, defendant’s motion for summary judg- 
ment is granted; plaintiff’s cross-motion for summary judgment is 
denied; and the action is hereby dismissed. 


22 As set out previously in this opinion, there was evidence before the Commission that Azufrera was 
responsible for initiating price decreases in the Tampa market in a number of specific instances. 
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Concorp Execrronics Corp., PLAINTIFF v. UNITED STATES, 
DEFENDANT 


On Plaintiff's Motion for Partial Summary Judgment and Defendant's 
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Ricuarpson, Judge: In this action involving the dutiable value of 
tape recorders and parts and other electronic equipment exported from 
Japan, plaintiff has moved for partial summary judgment pursuant to 
rule 8.2 of the Customs Court rules, and defendant has cross-moved 
for summary judgment under the rule. 

In support of the motion, plaintiff contends that defendant has 
admitted that as to each of the involved entries the commission 
indicated on the entry documents was included as one of the elements 
of value in determining the appraised value of that entry. On this 
basis, plaintiff seeks a ruling from the court that the commissions are 
separable, and that plaintiff may challenge the dutiability of the com- 
missions (plaintiff abandons its claim as to nondutiability of inland 
charges) while relying upon the presumption of correctness as to the 
other elements of the appraisement (separability doctrine). 

In support of the cross-motion, defendant contends (for the second 
time in this action) that the issue raised in Concord Electronics Corp. v. 
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United States, 69 Cust. Ct. 241, A.R.D. 304, 345 F. Supp. 1000 (1972), 
appeal dismissed, 60 CCPA 185 (1972), is identical to that in this 
action; namely, whether the proper export value is equal to the total 
ex-godown invoice value (total invoice values less amounts represented 
on the invoices as being for buying commission and inland charges), 
as claimed by plaintiff, or wehther it is represented by the appraised 
value, which is equivalent to the entered value. On this basis, defendant 
seeks a judgment of dismissal under the doctrine of collateral estoppel 
upon the authority of Nichols & Company, Inc. v. United States, 
66 CCPA—, C.A.D. 1217, 586 F. 2d 826 (1978). 

On the papers before the court, the court is of the opinion that both 
motions should be denied, and so rules. 

Plaintiff has mistaken its remedy. The sine qua non for relief under 
rule 8.2 is the resolution of all or some part of the litigated claim. 
Plaintiff does not seek the resoluticn of any part of its claim, only a 
reduction of its burden of proof under the judicial doctrine of separ- 
ability. Such is not the mission of summary judgment under rule 8.2. 

Although Nichols extends the doctrine of collateral estoppel to 
reappraisement cases where decision in the prior action turned upon a 
failure of proof, the holding only applies in cases where “the controlling 
facts and applicable legal rules remain unchanged.” The moving and 
cross-moving papers disclese the existence of a 2-year hiatus between 


the importations in the prior case and those at bar with a resulting 
difference in the dollar value of the merchandise in both cases that 
generates a dispute relative to the nature and extent of a commission, 
if any. Under these circumstances, the court cannot say that the 
controlling facts in Concord I are the same as those in Concord II. 
Consequently, and hopefully, for the last time, the court concludes 
that issue exists in the case which should be resolved at a trial. 
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Appeals to United States Court of Customs 
and Patent Appeals 


Appeal 79-39.—General Electric Company v. United States— 
Ciock-Rap1ios—Souip-State (Tuseitess) Rapio RecEIVERS— 
OruER Rapto Reception Apparatus—TSUS—Summary Jupe- 
MENT. 

Appeal from C.D. 4822. 

In this case certain solid-state (tubeless) eclock-radios (models 
C4305 and C4335A) were classified under the provision in item 
685.23, Tariff Schedules of the United States, as modified by T.D. 
68-9, for solid-state. (tubeless) radio: receivers, and assessed with 
duty at the rate of 10.4 percent ad valorem. Additionally, pursuant 
to schedule 7, part 2, subpart E, headnote 5, the clock movements 
were constructively separated from the remainder of the merchandise 
and separately assessed with duty at the rate of 45 cents per clock, 
the rate applicable to item 720.02, as modified by T.D. 68-9. Plain- 
tiff-appellant claimed that the merchandise was properly classifiable 
under the provision for other radio reception apparatus and parts 
thereof in item 685.50, as modified by T.D. 68-9, with duty at 9 
percent, or alternatively under the ‘Other’ provision in item 685.25, 
as modified by T.D. 68-9, with duty at the rate of 7 percent. (The 
separate assessment of duties on the clock movements was contested 
by plaintiff in its complaint, but plaintiff later stated it was not 
challenging the assessment.) The Customs Court found that the 
merchandise was properly classified under item 685.23, supra. De- 
fendant’s motion for summary judgment was granted; plaintifl’s 
cross-motion for summary judgment was denied; and the action was 
dismissed. 

It is claimed that the Customs Court erred in entering summary 
judgment for defendant; in failing to order summary judgment for 
plaintiff; in holding the merchandise was properly dutiable under 
item 685.23, supra; in failing to hold that the merchandise was prop- 
erly classifiable under item 685.50, supra; in relying upon the erro- 
neous decision and judgment in the case of Montgomery Ward & Co., 
Inc. v. United States, 74 Cust Ct. 125, C.D. 4596 (1975), and in the 
eranting of stare decisis effect to the improper holding in that case; 
in failing to follow the rationale and decision in the case of United 
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States v. Paul: M. W. Bruckmann, 65 CCPA 90, C.A.D. 1211, 582 F. 
2d 622 (1978), and’ to apply the principles of statutory construction 
set forth in that case; in refusing to give weight and credence to 
legislative history materials dating from 1959 to 1965, in determining 
the intent: of Congress with regard to 1962 and 1965 enactments; in 
relying on statistical annotations compiled by the executive branch 
and dating from 1970 as evidence of the intent of Congress with regard 
to 1962 and 1965 enactments; in the misinterpretation of documents 
pertaining to the diplomatic history of Presidential Proclamation 
3822, 82 Stat. 1455; and in deciding the case and entering judgment 
in diametric opposition to the intent of Congress and contrary to the 
laws of the United States as enacted by Congress and interpreted by 
the U.S. Court of Customs and Patent Appeais. 


Appeal 79-40.—Travenol Laboratories, Inc. v. United States— 
SoLuTion ADMINISTRATION Sets—MeEpicaL ApPARATUS—TUB- 
ING oF RussBER oR Puastics SuITABLE FOR CONDUCTING 
Liquips—TSUS—Sumnary Jupe@Ment. Appeal from C.D. 4812. 

In this case “solution administration sets’ (chiefly used in the 
intravenous administration of fluids) were classified under the provision 
in item 709.27, Tariff Schedules of the United States, as modified by 


T.D. 68-9, for medical, dental, surgical, and veterinary instruments 
and apparatus and parts thereof, other, and assessed with duty at 
18 percent ad valorem. Plaintiff-appellant claimed that the mer- 
chandise was properly classifiable under the provision in item 772.65,. 
as modified by T.D. 68-9, for hose, pipe, and tubing, not specially 
provided for, of rubber or plastics, suitable for conducting gases or 
liquids, with or without attached fittings, and dutiable at the rate of 
4 percent ad valorem. The Customs Court found that the merchandise 
was properly classified. Defendant’s motion for summary judgment 
was granted; plantiff’s cross-motion for summary judgment was 
denied; and the action was dismissed. 

It is claimed that the Customs Court erred in not finding and hold- 
ing that the subject merchandise is properly classifiable under item 
772.65, supra; in finding and holding that the merchandise is properly 
classifiable under item 709.27, supra; in not finding and holding that 
the subject merchandise is not ‘more than” tubing, not specially 
provided for, of rubber or plastics, suitable for conducting gases or 
liquids, with or without attached fittings, under item 772.65; in 
finding and holding that item 709.27 is a use provision and that it is 
more specific than item 772.65, an eo nomine provision; in finding 
and holding that the “not specially provided for” clause, included in 
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item 772.65 makes that item less specific when compared to item 
709.27; in finding and holding that item 709.27 “specially provides” 
for the subject merchandise as medical apparatus; in not finding and 
holding that item 772.65 is limited by the requirements that the chief 
value must be of rubber or plastic and further limited by the fact 
that it must be suitable for conducting gases or liquids; in not finding 
and holding that the so-called’ doctrine of use is only: a rule of con- 
‘struction and is subject to exceptions whenever it comes into conflict 


with a competing provision which is more specific than the “use” 
provision. 





International 
Trade Commission Notices 


Investigations by the U.S. International Trade Commission 
DEPARTMENT OF THE TREASURY 


The appended notices relating to investigations by the U.S. Inter- 
national Trade Commission are published for the information of 
Customs officers and others concerned. 


R. E. CuHasen, 
Commissioner of Customs. 


In the Matter of 
Certain Hieu-Voitace Circuit 
INTERRUPTERS AND COMPONENTS 
THEREOF 


Investigation No. 337-TA-64 


Notice and Order of Suspension of Investigation 


On August 7, 1979, the administrative law judge in “Certain 
High-Voltage Circuit Interrupters and Components Thereof” deter- 
mined that his order denying suspension of the investigation involved 
a controlling question of law or policy as to which there is a sub- 
stantial ground for difference of opinion, and that an immediate 
appeal from the order may materially advance the ultimate completion 
of the investigation. Accordingly, he ordered— 


the moving respondents’ application for review of the suspension 
part of the presiding officer’s order denying respondent’s motions 
to terminate or suspend investigation, issued on July 2, 1979 
Be anp Heresy is transmitted to the Commission, with the 
RECOMMENDATION that the Commission, if it grants the applica- 
tion, affirm the stated prior order of the presiding officer. 


The administrative law judge’s order arises from motion No. 64-30 
filed on July 16, 1979, by respondents Compagnie Generale d’Elec- 
tricite, Delle-Alsthom, and Cogenel, Inc., pursuant to Commission 
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rule 210.60(b). The motion sought the administrative law judge’s 
permission to file an application for review by the Commission of the 
suspension part of the administrative law judge’s July 2, 1979 order 
denying respondents’ motion to terminate or suspend the investigation. 
Complainant Westinghouse Electric Corp. and the Commission 
investigative attorney filed oppositions to the motion on July 26 and 
July 30, 1979, respectively. . 

On August 14, 1979, the responderits filed the application for review 
and complainant Westinghouse Electric Corp., and the Commission 
investigative attorney filed oppositions thereto on August 15 and 21, 
1979 respectively. 

The Commission hereby grants the respondents’ application for 
review of the administrative law judge’s order denying the motion to 
suspend investigation No. 337-TA-64 and suspends the investigation 
until the conclusion ‘of the Patent and Trademark Office reissue 
proceeding concerning U.S. Letters Patent No. 3,291,947. This order 
is effective upon the date of issuance. The opinions of the Commission 
will be issued subsequently. 

By order of the Commission. 

Issued: October 4, 1979. 


Kernnetu R. Mason; 
Secretary. 


In the Matter of 
CERTAIN ANAEROBIC IMPREGNATING 3 if oe 
. ; Investigation No. 337-TA-71 
CoMPOSITIONS, AND COMPONENTS Chee 
THEREFOR 


Order 


Pursuant to my authority as Chief Administrative Law Judge’ of 
this Commission, I hereby: designate Administrative Law Judge 
Janet D. Saxon as Presiding Officer in this investigation. 

. The preliminary conference originally scheduled for October 3, 1979, 
is postponed indefinitely, and will be rescheduled by Administrative 
Law Judge Janet D. Saxon. 

The Secretary shall serve a copy of this order apr all parties of 
record and shall publish it in the Federal Register. 

Issued: October 1, 1979. 

Donatp K. Duvatt,. 
Chief Administrative Law Judge. 
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Exectric Gour Cars From Pouanp 


Notice of Receipt of Application for Review of Determination of Injury 
Under the Antidumping Act, 1921, as Amended, and Request for 
Public Comments 


The U.S. International Trade Commission is in receipt of an appli- 
cation for review of its determination of injury in “Electric Golf Cars 
From Poland,” investigation No. AA1921-147 under the Antidumping 
Act, 1921, as amended. On September 16, 1975, the Commission, 
Commissioner Moore dissenting, determined that an industry in the 
United States is being injured by reason of the importation of electric 
golf cars that are being, or are likely to be, sold at less than fair value 
within the meaning of the Antidumping Act, 1921, as amended. 

The instant application for review is brought by Melex USA, Inc. 
(Melex) pursuant to section 207.5 of the Commission’s rules of 
practice and procedure (19 CFR 207.5). Melex alleges that changed 
circumstances exist which indicate that, if the finding of dumping 
issued by the Secretary of the Treasury were modified or revoked, 
an industry in the United States would not likely be injured, or be 
prevented from being established, by reasen of the importation into 
the United States of golf cars from Poland at less than fair value within 
the meaning cf the Antidumping Act, 1921, as amended. Melex, 
therefore, requests that the Commission institute an investigation 
concerning the review of its September 16, 1975 determination in 
investigation No. AA1921-147. 

The final action of the Secretary of the Treasury in investigation 
No. AA1921-147 was taken on November 18, 1975 (40 F.R. 53383). 
Section 207.5(c) of the Commission’s rules provides that “in the event 
that 2 years have elapsed since the final action ef the Secretary of the 
Treasury, the Commission shall publish a notice of having received an 
application for review in the Federal Register, inviting public com- 
ments on the question of whether the Commission should conduct a 
review.” (19 CFR 207.5(c).) Public comments, therefore, are requested 
as to whether the Commission should conduct the review which Melex 
has requested. Comments should be in writing and should be directed 
to the Secretary, U.S. International Trade Commission, 701 E Street 
NW., Washington, D.C. 20436. Comments will be considered by the 
Commission if received no later than 30 days following the date of 
publication of this notice in the Federal Register. 

Copies of the nonconfidential version of the application of Melex 
USA, Inc., for institution of an investigation pursuant to 19 CFR 
207.5 to review the Commission’s determination under section 201 (a) 
of the Antidumping Act, 1921, as amended, in “Electric Cars From 
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Poland” (investigation No. AA1921-147), and the Commission’s 
report in investigation No. AA1921-147 (USITC publication No. 740) 
are available for public inspection in the Office of the Secretary of the 
Commission. 

By order of the Commission. 

Issued: October 2, 1979. 


Kennetu R. Mason, 
Secretary. 
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